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OVERSIGHT HEARING ON THE FEDERAL REC-
OGNITION AND ACKNOWLEDGMENT PROC-
ESS BY THE BUREAU OF INDIAN AFFAIRS

Wednesday, March 31, 2004
U.S. House of Representatives
Committee on Resources
Washington, D.C.

The Committee met, pursuant to notice, at 10:05 a.m. in Room
1324, Longworth House Office Building, Hon. Richard W. Pombo,
[Chairman of the Committee] presiding.

Members present: Representatives Pombo, Duncan‘, Jones,
Tancredo, Hayworth, Osborne, Flake, Rehberg, Cole, Pearce,
Rahall, Kildee, Pallone, Christensen, Inslee, and Baca.

STATEMENT OF THE HON. RICHARD W. POMBO, A REPRESENT-
ATIVE IN CONGRESS FROM THE STATE OF CALIFORNIA

The CHAIRMAN. The Committee on Resources will come to order.
The Committee is meeting today to hear testimony on the Federal
Recognition and Acknowledgment Process by the Bureau of Indian
Affairs.

Under Rule 4(g) of the Committee Rules, any oral opening state-
ments at hearings are limited to the Chairman and the Ranking
Minority Member. This will allow us to hear from our witnesses
sooner and help Members keep to their schedules. Therefore, if
other Members have statements, they can be included in the
hearing record under unanimous consent.

The purpose of today’s hearing is to examine the administrative
process used by the Bureau of Indian Affairs to determine which
groups are federally recognized tribes. This job is performed by the
Office of Federal Acknowledgment, which used to be called the
Branch of Acknowledgment and Research.

The theme of today’s hearing is simple. Most everyone here
thinks that the current system used to determine recognition is
broken, so how do we fix it? This is an extremely important ques-
tion because Federal recognition establishes a formal relationship
between tribes and the United States which has major implications
for the Federal Government, for the members of the recognized
tribe, and for other tribes, states and communities.

Prior to the adoption of the administrative process in 1978, the
Department of Interior and Congress usually judged petitions for
recognition on a case-by-case basis. And back in the 19th Century
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recognition was established through treaties and executive orders.
While Congress retains its plenary power under the Constitution to
recognize tribes, the BIA administrative process was established to
provide an objective, uniform means of judging whether a group is
really a tribe that has been in continuous existence since European
settlers arrived. It was also created in order to process a large
number of petitions that were pending and anticipated to be filed.

Unfortunately, as today’s testimony will bear out, the system is
fraught with major shortcomings. The acknowledgment process was
supposed to resolve many petitions per year. In reality, less than
two, on average, are completed per year.

One of today’s witnesses represents a tribe that began its quest
for recognition in the 1970s. In spite of having its record complete
and ready, the tribe is being told it may have to wait 10 or more
years for a decision. The tribe could wait a half century before ob-
taining a final determination. Regardless of whether the tribe’s pe-
tition should be approved or denied, there needs to be a conclusion
to this. It costs valuable taxpayer dollars and denies justice.

Another problem with the current system is how determinations
are made. There is a set of criteria used to judge the merits of each
petition for recognition but as the testimony of today’s witnesses
will assert, the criteria are not always objectively applied. Whether
or not this is caused by a weakness in the regulations or by a per-
sonnel problem in the Department remains to be seen.

The Committee is searching for solutions, solutions that result in
final determinations based on factual evidence, not on subjective
whim, and final determinations made without undue delay. No one
should wait three decades to process an application for anything.
Many people’s home mortgages are paid in that time.

Perhaps the solution is to transplant the work involved in the
recognition process from the BIA into an independent commission.
The final determination can still be made by the Secretary or an-
other government official specifically assigned this duty by
Congress.

I look forward to today’s testimony and hearing from our wit-
nesses and hope that we can find solutions to this serious problem.

[The prepared statement of Mr. Pombo follows:]

Statement of The Honorable Richard W. Pombo, Chairman,
Committee on Resources

The purpose of today’s hearing is to examine the administrative process used by
the Bureau of Indian Affairs to determine which groups are federally recognized
tribes. This job is performed by the Office of Federal Acknowledgment, which used
to be called the Branch of Acknowledgment and Research.

The theme of today’s hearing is simple: Most everyone here thinks the current
system used to determine recognition is broken, so how do we fix it?

This is an extremely important question because federal recognition establishes
a formal relationship between tribes and the United States, which has major impli-
cations for the federal government, for the members of the recognized tribe, and for
other tribes, states, and communities.

Prior to the adoption of the administrative process in 1978, the Department of the
Interior and Congress usually judged petitions for recognition on a case-by-case
basis. And back in the 19th century, recognition was established through treaties
and executive orders.

While Congress retains its plenary power under the Constitution to recognize
tribes, the BIA’s administrative process was established to provide an objective, uni-
form means of judging whether a group is really a tribe that has been in continuous
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existence since Europeans settlers arrived. It was also created in order to process
a large number of petitions that were pending and anticipated to be filed.

Unfortunately, as today’s testimony will bear out, the system is fraught with
major shortcomings. The acknowledgment process was supposed to resolve many pe-
titions per year. In reality, less than two on average are completed per year.

One of today’s witnesses represents a tribe that began its quest for recognition
in the 1970’s. In spite of having its record complete and ready, the tribe is being
told it may have to wait 10 or more years for a decision. The tribe could wait a half-
century before obtaining a final determination. Regardless of whether the tribe’s pe-
tition should be approved or denied, there needs to be a conclusion to this. It costs
valuable taxpayer dollars, and denies justice.

Another problem with the current system is how determinations are made. There
is a set of criteria used to judge the merits of each petition for recognition, but as
the testimony of today’s witnesses will assert, the criteria are not always objectively
applied. Whether or not this is caused by a weakness in the regulations, or by a
personnel problem in the Department remains to be seen.

This Committee is searching for solutions, solutions that result in final determina-
tions based on factual evidence, not on subjective whim. And final determinations
made without undue delay. No one should wait three decades to process an applica-
tion for anything. Many people’s home mortgages are paid in that time.

Perhaps the solution is to transplant the work involved in the recognition process
from the BIA into an independent commission. The final determination can still be
made by the Secretary or another government official specifically assigned this duty
by Congress.

I look forward to the testimony of today’s witnesses and hope that we can find
solutions to this serious problem.

The CHAIRMAN. I would now like to recognize the Ranking Mem-
ber, Mr. Rahall, for his opening statement.

STATEMENT OF THE HON. NICK J. RAHALL, II, A REPRESENTA-
TIVE IN CONGRESS FROM THE STATE OF WEST VIRGINIA

Mr. RAHALL. Thank you, Mr. Chairman, and thank you for hav-
ing this very important hearing today.

As we consider the topic of the hearing, I believe that it should
be put into its historical context. First the European settlers tried
to exterminate all American Indians. Shortly after, the United
States Government banished Indians to remote reservations and
endeavored to abolish their documentation, culture and livelihood
and established often unfair treaties and settlements. And in more
modern times we set up a system where Indian tribes must prove
to the same United States Government that made these often dis-
reputable treaties that they are truly descendants of this country’s
original inhabitants and can show the documentation to prove it.

I do not think that this is what American Indians had in mind
well over 100 years ago when they agreed to laying down arms and
turn over to the Federal Government their land, including sacred
burial grounds, places of worship, sources of livelihood.

As it stands, that is the system in place and the fact of the mat-
ter is that Federal recognition carries with it a sovereign status
that is essential to a tribe’s long-term survival, including control by
Indians over their lands and decisions affecting the lifestyle of their
members.

Further, federally recognized tribes enjoy a unique government-
to-government status with the United States Government and are
eligible to receive services and funding for better health care, hous-
ing, education, law enforcement, and transportation. Yet the de-
scendants of those who agreed to lay down their arms and come to
terms with the U.S. Government are now faced with a Federal
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recognition process that does not work in a fair or timely fashion
and it has become too complicated and too costly.

Since the Bureau of Indian Affairs was charged with the recogni-
tion process in 1978, only 16 applications have been approved and
they were approved after a tribe has often had to wait up to 20
years for a decision.

Now I am by no means suggesting that every application is bona
fide or that every single application has merit. At the same time,
it does appear that the process is sorely in need of becoming more
efficient.

I look forward to today’s panel and again thank the Chairman
for conducting these hearings.

[The prepared statement of Mr. Rahall follows:]

Statement of The Honorable Nick J. Rahall, I, Ranking Democrat,
Committee on Resources

Mr. Chairman, as we consider the topic of this hearing, I believe that it should
be put into its historical context.

First, European settlers tried to exterminate all American Indians. Shortly after,
the United States government banished Indians to remote reservations, endeavored
to abolish their documentation, culture, and livelihood and established often unfair
treaties and settlements.

And in more modern times, we set up a system where Indian tribes must prove
to the same United States government that made these often disreputable treaties
that they are truly descendants of this country’s original inhabitants and can show
the documentation to prove it.

I do not think this is what the American Indian had in mind well over one hun-
dred years ago when they began agreeing to lay down arms and turn over to the
Federal government their land-including sacred burial grounds, places of worship,
sources of livelihood.

As it stands, that is the system in place and the fact of the matter is that Federal
recognition carries with it a sovereign status that is essential to a tribe’s long-term
survival including control by Indians over their lands and decisions affecting the
lifestyle of their members.

Further, Federally recognized tribes enjoy a unique government-to-government
status with the United States government and are eligible to receive services and
funding to better health care, housing, education, law enforcement and transpor-
tation.

Yet, the descendants of those who agreed to lay down their arms and come to
terms with the United States government are now faced with a federal recognition
process that does not work in a fair or timely fashion and has become far too com-
plicated and costly.

Since the Bureau of Indian Affairs was charged with the recognition process in
1978, only 16 applications have been approved. And they were approved after a
tribe has often had to wait up to twenty years for a decision.

I am by no means suggesting that every single application is bona fide, and that
every single application has merit. At the same time, it does appear that the process
is sorely in need of becoming more efficient.

The CHAIRMAN. Thank you.

I'd now like to introduce our first witness but before I do that
I just wanted to announce to those of you that are in the audience
today that Room 1334, which is right down the hallway, is open
and you can hear the audio of the hearing if you would like to. So
if anybody gets to the point that they’d like to sit down, the other
hearing room is open and the audio is open down there.

Our first witness today representing the 5th District of Con-
necticut, The Honorable Nancy Johnson. Let me take this time to
remind all of today’s witnesses that under our Committee Rules
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oral statements are limited to 5 minutes. Your entire statement
will appear in the record.

Congresswoman Johnson, welcome to the Committee. It is nice to
have you today and when you are ready, you can begin.

STATEMENT OF THE HON. NANCY JOHNSON, A REPRESENTA-
TIVE IN CONGRESS FROM THE STATE OF CONNECTICUT

Ms. JOoHNSON. Thank you very much. I am sorry that my voice
is a little off today but I very much appreciate the opportunity to
testify. I also respect the history of the tribal nations in our coun-
try but something has gone terribly wrong with the tribal recogni-
tion process.

First of all, it has become driven by casino money, big, big bucks,
and in my part of the country the people affected by that are small
governments, governments of towns with 2,000, 3,000, 4,000 peo-
ple. Those towns are heavily impacted by a tribal recognition deci-
sion made here. Local cities and towns already with tight budgets
because in Connecticut those small town budgets fund the local
schools, so there’s tremendous pressure on these local budgets, they
also have to then deal with the traffic problems, the heavier road
maintenance, the heavier traffic control, the heavier fire control, all
of the things that you have to deal with if you’re adjacent to a res-
ervation, and yet they aren’t being given any help to have the re-
sources necessary to do the research that’s so essential to a bal-
anced, fair tribal decision.

When we faced this issue in the environmental area, and remem-
ber the Superfunds and the big companies were saying what the
plan would be for cleaning up the site, we gave citizen groups
grants so they would have the money to get the same scientific
back-up, so they would know that the solution would be fair and
balanced and in their interest, as well.

We need to do that with these small towns. Their mill rates are
skyrocketing just to fund the litigation and the research that’s nec-
essary when there is a tribal determination going on in their area.
It’s unbalanced. You're letting casino dollars roll into areas where
there weren’t tribal traditions and overwhelm the process in the
local, state, and also down here.

We cannot let big money just drive this. We have to balance that
equation so the local people who know the history and also have
resources locally that could give them information that would be
relevant, so the balance is there, so the process is fair.

I understand the importance of timeliness, absolutely, but there’s
no way that the people down here can do the kind of research they
need to counter the research coming in as a result of gambling
money in the timeframes required.

So we need to balance the inputs. We need to have a fairer proc-
ess so that both sides can offer their information about the recogni-
tion of the tribe.

And then the standards absolutely have to be clarified and ad-
hered to. We have a terrible situation in Connecticut. A tribe in my
district was recognized. The proposed recognition said it could not
be recognized; then the final recognition completely reversed the
decisions in the proposal and even acknowledged that there was
not adequate information to make clear that for 60 years there was
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any political continuity. They completely reversed precedent on the
issue of whether a state reservation indicated continuity and
helped to meet the standards. In some of those years there was no
functional entity on the land and while the states managed the
lands like they do parks and things like that, they didn’t do it with
Indian leadership.

So while they have criteria and in their first proposed decision
they said this application doesn’t meet the criteria, in their final
decision, even though they recognized the additional information
and said the additional information didn’t close all the holes, they
went ahead and proposed recognition with all the consequences for
the small towns and all the consequences for the absolutely cata-
strophically jammed interstates in Connecticut.

There has to be clear standards. There has to be a fair process
that is not arbitrary and is not controlled and run by high-paid lob-
byists here in Washington.

So I call on the Committee to invalidate the Schaghticoke deci-
sion, to impose a moratorium on BIA acknowledgment decisions
pending a comprehensive review of BIA process and the issuance
of recommendations for improvement, that you take steps to bring
into public view the financial and gaming interests behind the Fed-
eral recognition petitions, that fourth, you examine how the Fed-
eral process usurps, usurps the traditional power of local govern-
ments to control economic development, implement long-term plan-
ning policies, and provide public safety and educational services,
and fifth, that you prohibit the liening of property claimed by a
tribe because while the Federal law does not allow them to take
land that they claim—they have no eminent domain—the way they
do it is they put liens everywhere.

It brings the whole town to a standstill. Retired people cannot
sell their property. Small businesses cannot sell their property. The
value of the land declines. That means that the tax revenues of the
town decline. The schools are still there. The kids are still there.
The police still have to be paid. The roads still have to be repaired.

They have brought whole sections of Connecticut to an absolute
economic state of paralysis by liening property, so as I have been
told, they should be held to the standard that they buy property
like anyone else, and then the issue of bringing it into trust is
something that the law governs through a process down here. Fine,
but in that case do not allow the liening of land claimed in Con-
necticut they claim five, six towns.

So what is happening is a handful of people backed by very big
money are claiming lands that in some instances have been farmed
by people for hundreds of years, same family.

This is a serious issue. The process has to be looked at. It has
to be rebalanced. I agree it should be timely, that the tribes have
a right to be addressed in a timely fashion, but we cannot do that
unless the process is rebalanced so all the information can come
down to Washington together and the standards can be clear and
transparent.

Nothing less will do because these recognition decisions are tak-
ing people’s property in our country right and left. These recogni-
tion decisions are imposing on small local governments high costs



7

that no local government can withstand for police, for fire, and it
is wiping out public education in these towns.

So we are facing an extremely serious situation. In the small
State of Connecticut we have two big, established tribes but we
have lots of little ones now looking to also imitate because of the
casinos. In just 1 week each of our casinos on just the slots took
in $60 million. That is what is driving this—big money. And that
is just the only money we know about.

So I do not begrudge the Indians economic opportunity and help
and all those things, but their economic opportunity ought to be in-
tegrated with the economics of the region, as well, because the
costs that are being imposed on small towns are absolutely crush-
ing.

So I wish you well in your work. I hope you will take seriously
the need to put a moratorium on this process until we can figure
out a more balanced, equitable and a process that moves more rap-
idly for all concerned, but a process that is more equitable and in
which the standards are consistent and adhered to.

Thank you for your time. I appreciate it.

[The prepared statement of Ms. Johnson follows:]

Statement of The Honorable Nancy L. Johnson, a Representative in
Congress from the State of Connecticut

Mr. Chairman and members of the Committee, thank you for inviting me to tes-
tify today on the important subject of the Bureau of Indian Affairs’ federal recogni-
tion process. This subject is creating tremendous controversy in my home State of
Connecticut. While this issue has stirred grave concerns in numerous other states
dealing with the federal recognition process, I wish to focus on the substantial im-
pact it is having on my constituents in Connecticut.

Over the last two years, BIA has issued final determinations granting federal rec-
ognition to two groups in Connecticut: the “Historic Eastern Pequot” tribe, located
in North Stonington, a town represented by my colleague Rep. Rob Simmons. The
second was the Schaghticoke Tribal Nation, in the town of Kent in my district. The
Schaghticokes have expressed interest in building a casino resort in Danbury or Wa-
terbury in my district, or in Bridgeport, represented by my colleague Rep. Chris-
topher Shays.

In addition, BIA will also soon issue a final determination on the petition on the
Golden Hill Paugussett group, located in Colchester and Bridgeport.

It is an unfortunate reality that the tribal recognition process has become for
many but a means to the end of profiting from casino gambling. Petitioning tribes
make it publicly known that their ultimate interest is in casino gambling, and mil-
lions of dollars are flowing in from out-of-state gaming interests to fund recognition
petitions. We cannot, as a matter of public policy, fail to understand this nor the
extraordinary impact recognition—often on very slender threads of evidence—is hav-
ing on local governments and local taxpayers.

Casinos in Connecticut have far-reaching consequences. Our major highways are
already choked during rush hour and would be completely overwhelmed with the
24-hours-a-day, seven-days-a-week traffic of a new casino in Bridgeport, Danbury,
or Waterbury. Local cities and towns, already facing budget crunches, would be
forced to pay for far more frequent road repairs and construction, traffic control, and
increased fire and police protection. In effect, local property taxpayers would be
forced to support the economic development decisions of “sovereign” entities that do
not have to pay all the costs of their decisions, nor the cost of public education,
which is primarily funded through local property taxes in Connecticut. When asked
recently about the benefits of the existing casino in Ledyard, Connecticut, to his
community, the former Mayor of Ledyard said there have been none. Yet the costs
have been great.

The issue today, Mr. Chairman, is one of both ends and means. While Connecticut
residents overwhelming oppose the goal of more casinos, they also now suspect the
integrity of the recognition process. Their loss of trust in this process is a serious
matter, and for good reason, they consider this process arbitrary at best, dishonest
at worst.
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Problems within the BIA process are well-known and have been documented by
well-respected, independent agencies. In 2001, the U.S. General Accounting Office
reported that the recognition process is characterized by inconsistency, unfairness,
and delay. A subsequent report by the Interior Department Inspector General about
the recognition process cites troubling irregularities, the use of political influence in
what should be an objective process, and the questionable practice of recently-de-
parted BIA officials lobbying for petitioning tribal groups.

Some of these problems are brought into stark relief in the case of the recognition
of the Schaghticoke tribal group. In December 2002, the BIA issued a proposed find-
ing that the recognition of the Schaghticoke group did not meet all seven criteria
for federal recognition, and that its tenuous relationship with the State of Con-
necticut did not add evidentiary weight to the group’s claim. On January 29, 2004,
however, the BIA reversed itself and issued a final determination that the
Schaghticoke tribe had satisfied the seven federal criteria for recognition. In reach-
ing this conclusion, BIA contradicted its own reasoning in its proposed finding by
determining that the tribal group’s relationship with the state did, in fact, bolster
their petition. In addition, the BIA argued in its final determination that the tribe
had satisfied a previously unmet criterion while admitting insufficient evidence had
been provided to justify it. This reversal left many of us in Connecticut bewildered
and eager for answers. Since then, my colleagues in Connecticut and I have written
to the GAO, to Interior Secretary Gale Norton, and to the Interior Department’s In-
spector General requesting an investigation and answers to the questions raised by
this inexplicable reversal.

Shockingly, we received answers to some of our questions in the form of a dis-
turbing decision memorandum, written by BIA staff two weeks before its final deter-
mination was handed down and only revealed this month. In it, BIA staff admit
that the Schaghticoke group did not meet the criterion for continuous political influ-
ence for two periods encompassing 64 years of its history, an admission also re-
flected in the final determination. The memorandum says plainly, “The petitioner
has little or no direct evidence to demonstrate that criterion 83.7(c),” the political
influence criterion, “has been met between 1820 and 1840 and between approxi-
mately 1892 and 1936.” The memorandum also admits that BIA precedent holds
that the state’s relationship with the group, which has essentially been a symbolic
function, does not add evidentiary weight to the group’s claim.

Rather than deny the Schaghticoke petition in the final determination, as it had
in the proposed finding and as the regulations and precedent would suggest, the
BIA memorandum lays out a strategy to overturn existing precedent and abrogate
federal regulations. The memorandum admits that BIA knew the petition did not
meet the standards outlined in the “regulations and existing precedent,” and that
they would have to be ignored or reevaluated in order to approve the petition. In-
deed, the memorandum reads, recognition “would require a change in how contin-
uous state recognition with a reservation was treated as evidence.” Two weeks after
that memorandum was written, the BIA issued a final determination recognizing
the Schaghticoke and opening the door to casino gambling in Western Connecticut.

My constituents in Connecticut, as well as many Americans across the country,
are strongly opposed to further casino gambling in their area. But they also strongly
object to the clearly faulty, unfair, and arbitrary process that seems to respond more
to the millions spent by casino interests than to the law. The relatively paltry sums
small towns can spend with local property taxes as their sole sources of financing
are simply no match for the big money behind the big business of casino gambling.

I believe immediate action is necessary to restore the credibility, predictability,
and integrity of the overall tribal recognition process and address what is, in my
view, a flawed and illogical decision regarding the Schaghticoke tribal group. Spe-
cifically, I recommend the Department of the Interior do the following:

1. Invalidate the Schaghticoke decision and issue a new final determination that

is consistent with federal recognition regulations and existing precedent;

2. Impose an immediate moratorium on all BIA acknowledgment decisions pend-
ing a comprehensive review of BIA processes and the issuance of recommenda-
tions for improvement;

3. Take steps to bring into public view the financial and gaming interests behind
federal recognition petitions;

4. Examine how the federal process usurps the traditional power of local govern-
ments to control economic development, implement long-term planning policies,
and provide public safety and education services; and

5. Prohibit the liening of property claimed by a tribe as it dramatically under-
mines property values and paralyzes home and land sales throughout the
affected region.
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In conclusion, it is widely-held and well-documented that the BIA recognition
process is faulty. Certainly, Connecticut residents have lost faith in that process and
worry that it will result in new casinos in areas that neither want them nor can
support them.

The question before this Committee and this Congress is what to do to address
this problem. Congress can no longer put off its responsibility to address questions
of credibility, competency, and fairness within an agency under its jurisdiction. Only
through clear, concrete and effective action can Congress right this ship; restore
credibility to the process; and ensure that federal recognition petitions are dealt
with objectively, consistently, and fairly for both petitioning groups and local com-
munities.

Thank you for considering my testimony today.

The CHAIRMAN. Thank you. I know that you are very passionate
about this. We have had the opportunity to discuss this in great
detail in the past and the Committee does take this issue ex-
tremely seriously and it is part of the jurisdiction of this Com-
mittee that we will work through on a bipartisan basis to deal with
this problem.

Ms. JoHNSON. Thank you, Mr. Chairman. I also meant to men-
tion that Mr. Shays and Mr. Simmons would like to submit their
written testimony.

The CHAIRMAN. Without objection, it will be included in the
record.

[The prepared statements of Messrs. Shays and Simmons follow:]

Statement of The Honorable Christopher Shays, a Representative in
Congress from the State of Connecticut

Mr. Chairman and members of the Committee, thank you for allowing me to sub-
mit testimony on the Bureau of Indian Affairs’ (BIA) federal recognition process.

It has become clear that the recognition process is neither transparent nor ac-
countable and needs to be significantly reformed.

I have long said we must live with the BIA’s decisions on federal recognition, as
long as they are made using the proper gauges. In recent weeks, however, evidence
has surfaced that even petitioning tribes that fail to meet the seven established cri-
teria for federal recognition may be recognized in spite of rather significant short-
comings in their petitions.

The fact is, the federal recognition process creates sovereign nations and, in doing
so, has far-reaching social, political and economic consequences—even more so when
casinos are involved, which is becoming more and more often the case. Without
transparency and accountability in the process, the integrity of the BIA, and by ex-
tension the federal government, is eroded.

On January 29, 2003, the BIA announced its decision to recognize the
Schaghticoke Tribal Nation of Kent, Connecticut, as a federal tribe, even though it
seemed clear they did not meet the BIA criteria for proving continuity from pre-colo-
nial times.

Then, on March 12, The Hartford Courant made public a memo circulated within
the Department of Interior two weeks before the Schaghticokes were federally recog-
nized indicating that the Schaghticokes were granted recognition without having
met the established criteria.

The memo demonstrated the agency knew the tribe lacked political continuity for
a period of 64 years in the 19th and 20th centuries. The memo also raised questions
about whether several people whose names were on the petition were ever actually
members of the tribe.

Even more disturbing, the memo provided BIA directions for recognizing the tribe
in spite of these facts.

The unfortunate reality highlighted by this example is that the BIA quite clearly
did not decide this case on its merits—and I fear this instance was not an anomaly.

Indian gaming is a $23 billion industry, and its expansion hinges on the federal
recognition process.

Private investors and powerful casino developers stand to make fortunes when a
tribe is recognized. And all too often they have encouraged tribes to petition, even
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when they might not otherwise have united to do so because they do not meet estab-
lished recognition criteria.

Our nation has a responsibility to uphold certain unbreakable obligations to the
continent’s native peoples, but I believe the process has been corrupted by big
money gaming interests that have literally started assembling tribes with the hopes
that they can eventually reap huge profits from an Indian casino.

In this way, a process designed to afford due rights and privileges to legitimate
petitioners has almost become an administrative vehicle to print money.

Furthermore, legitimate tribal interests are finding themselves in a process where
they cannot hope to gain recognition without being able to spend lavish sums of
money on lobbying—an obfuscation, if not a mockery, of the original intent of the
federal recognition process. Simultaneously, a shadow has unfairly been cast over
all of the tribes that have met the criteria and achieved due recognition.

The bottom line is, granting federal recognition is a very serious decision that re-
quires a thoughtful and transparent process, but back in 2001, the General Account-
ing Office found the BIA’s process for doing so to be inconsistent, slow and unfair.

The Department of Interior’s Inspector General also found political influence and
pervasive irregularities have corrupted the recognition process.

These factors combine to project a resounding message: a full-scale reform of the
federal recognition process with the objective of restoring transparency and account-
ability to a system that has become quite corrupt is long overdue.

In her testimony before your Committee today, Congresswoman Nancy Johnson
made several recommendations for ways to restore the credibility, predictability and
integrity this broken system has come to lack.

Specifically, she recommended reevaluating the Schaghticoke decision, this time
applying all established criteria to determine the validity of the petition; imposing
a moratorium on future recognition decisions pending a review of the BIA process;
and making public the financial forces that support petitioning tribes.

I wholeheartedly support my distinguished colleague’s suggestions and hope they
will be adopted by the Department of Interior.

Thank you for considering my testimony.

Statement of The Honorable Rob Simmons, a Representative in Congress
from the State of Connecticut

Mr. Chairman and members of the Committee, thank you for holding this hear-
ing, and for allowing Rep. Nancy Johnson, the dean of the Connecticut congressional
delegation, to testify on behalf of our home state. She has worked tirelessly on this
issue and I appreciate her bringing this issue to the forefront.

Mr. Chairman, my home State of Connecticut has been, and continues to be, af-
fected by our federal Indian recognition process. My district, Connecticut’s Second
Congressional District, is host to two of the world’s largest casinos: Foxwoods Resort
Casino, run by the Mashantucket Pequot Tribe, and Mohegan Sun, run by the Mo-
hegan Tribe.

Connecticut has seen both the benefits and the adverse effects of tribal recogni-
tion. One benefit is that Indian gaming has produced jobs at a time when defense
contracting and manufacturing have been on the decline. Foxwoods Resort and Mo-
hegan Sun purchase goods and services, and contribute upwards of $300 million a
year into the state budget. Tribal members have also been personally generous with
their wealth, supporting numerous community projects and charities.

But there is also a considerable negative impact. In Connecticut, recognition
means the right to operate a casino and that places pressure on local municipalities
who have no right to tax, zone or plan for these facilities. Small rural roads are
overburdened with traffic, understaffed local police departments are routinely work-
ing overtime, and volunteer fire and ambulance services are overwhelmed with
emergency calls. The small towns that host and neighbor these casinos are simply
overwhelmed by this strain.

In year’s prior, many in Connecticut questioned the presence of tribal casinos be-
cause they wondered whether the federal process was fair. The people of Con-
necticut no longer wonder. They know the federal system is broken.

BIA’s recent actions involving groups in Connecticut seeking status as Indian
tribes under federal law demonstrate that the acknowledgment process is unfair and
corrupt. This, of course, is not the fault of the petitioning groups, some of whom
I have considered friends and neighbors for many years. It is the fault of the federal
government. Congress must act promptly to correct these problems.

Over the last two years, BIA has issued final determinations that would grant
federal tribal status to two groups in Connecticut. The first of these was the
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“Historic Eastern Pequot” tribe, located in the town of North Stonington in my con-
gressional district. The second was the Schaghticoke Tribal Nation, in the town of
Kent in the congressional district of Ms. Johnson.

The BIA also will soon issue decisions for the Golden Hill Paugussett group, lo-
cated in Colchester and Bridgeport, and the two Nipmuc groups, located in Massa-
chusetts, but targeting land in northeastern Connecticut.

With such significant decisions pending before a federal body, it is our duty in
Congress to ensure that a fair and objective procedure is used to make these deci-
sions. Tribes need to be granted the federal status they deserve and accorded their
sovereign rights, but the determination to acknowledge such tribes cannot be made
under false pretenses and without regard for the overall economic, social and polit-
ical consequences that will result. Unfortunately, that is exactly what is happening
under the flawed and biased BIA system.

Nowhere are these problems with BIA’s acknowledgment procedure more appar-
ent than in Connecticut. The record is clear that BIA is breaking its own rules to
reach their own desired outcome and that of petitioning groups and their wealthy
financial backers. The recent Schaghticoke decision is a case in point. BIA specifi-
cally admits in an internal agency memorandum that the Schaghticoke group does
not satisfy the acknowledgment criteria. Nonetheless, BIA violated its own regula-
tions to reverse a previous ruling and find in favor of the Schaghticoke group.

It did so by creating a presumption in favor of acknowledgment for petitioner
groups in Connecticut based simply on the fact that the State has held land for
Indians. BIA equated this simple act by the State undertaken primarily as a welfare
function with the existence of a continued political relationship between the State
and the Indian beneficiaries of the land. BIA admits in its own internal decision
document that such a result is not allowed under its regulations, but nevertheless
proceeded to rule in favor of the Schaghticoke petition. Just as egregious, the memo-
randum went on to specifically lay out potential avenues under which regulations
could be averted and final recognition could be conferred.

BIA followed a similar pattern in the Eastern Pequot decision in 2002. In that
case, BIA went so far as to forcibly combine two petitioner groups who openly op-
posed each other. Only by doing so was BIA able to issue a favorable decision. BIA
also invoked the mistaken assumption that the simple existence of a state reserva-
tion was sufficient grounds for the two Pequot petitioner groups to meet the ac-
knowledgment criteria.

Most recently, the New York Times detailed in a front-page story the ties between
powerful money interests and petitioner groups. Included in this article was a trou-
bling reference to the business relationship between the current head of BIA, David
Anderson, and the primary backer of the Massachusetts and Connecticut Nipmuc
groups, Lyle Berman. Mr. Anderson and Mr. Berman were founding partners of
what is now Mr. Berman’s casino development company, Lakes Entertainment.
Lakes Entertainment has provided nearly 54 million to the Nipmucs in their effort
to obtain federal recognition.

There is a laundry list of other problems and abuses arising from the acknowledg-
ment process in recent years. These include actions under the previous Administra-
tion such as changing the acknowledgment procedures without notice or public com-
ment, discriminating against interested parties opposed to acknowledgment by not
revealing critical evidentiary deadlines, issuing incomplete proposed rulings so as to
prevent comment on key findings, and even signing post-dated favorable determina-
tions after the change in Administrations.

How could so many serious problems arise? The answer starts with the most basic
principle of our system of government. Congress is vested with the power to recog-
nize tribes. That power has never been delegated to the Executive Branch.

In addition, Congress has never taken the constitutionally necessary step of defin-
ing and placing in statute the standards under which BIA could rule on tribal ac-
knowledgment petitions. Absent this statutory guidance from Congress, BIA has
simply made up its own rules. It administers those rules as it sees fit, even ignoring
them when necessary to reach a desired result. The system is out of control.

For many years, the acknowledgment process has been criticized for being too
slow, too expensive and too academic. While those are valid concerns, the bigger
problem is that BIA’s acknowledgment process also has lost its credibility. Decisions
of such importance can no longer be left to this agency.

Strong and immediate action is necessary to address those problems. In my con-
versations with numerous citizens throughout the State of Connecticut, including
leaders like Nick Mullane, Connecticut’s State Attorney General Richard
Blumenthal, Bob Congdon, Wes Johnson, Susan Mendenhall, and others, I've heard
the following recommendations:

¢ Impose a moratorium on all BIA acknowledgment decisions;
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* Enact a law that establishes an independent, objective process for making find-

ings of fact regarding tribal acknowledgment requests;

¢ Define and place in law the acknowledgment standards that will be used in this

process;

¢ As part of that process, require all petitioners to identify the sources of their

funding, the contractual arrangements with financial backers, and the amount
of money spent,;

¢ Prohibit all ex-parte contacts between parties to an acknowledgment process

and the entity responsible for review;

¢ Require all recommended decisions on acknowledgment petitions to be acted

upon by Congress; and

¢ Establish a funding mechanism that assists interested party state and local

governments in participating in such reviews.

In conclusion, Federal recognition policies are turning the “Constitution State”
into the “casino state.” We want more control over the process. We want to close
the loopholes. We want relief provided to our localities for what can be a very expen-
sive battle on a very uneven playing field.

The victims of the situation include all parties to the acknowledgment process—
petitioning groups, states, local communities, and the public. It is time for Congress
to step in and solve this problem by reforming the system by statute. This is the
only way to ensure fair, objective and credible decisions.

Thank you for considering this testimony.

The CHAIRMAN. Mr. Rahall?

Mr. RAHALL. Thank you, Mr. Chairman.

I thank the gentlelady from Connecticut for her testimony, as
well. She brings a great deal of empathy and understanding of the
issue here.

I can understand the cutbacks that many state, local and city
governments are facing today. We are certainly experiencing that
in my area of the country, as well, with the cutbacks coming from
Washington and with the tax breaks emanating from this city, it
makes it very hard for the state and local governments to make
ends meet these days and we are putting additional burdens upon
them. There is no doubt about it.

Ms. JoHNSON. I thank you. You know, this is so difficult that the
Indians living on the reservation did not support the petition be-
cause they are afraid of what it is going to mean for their reserva-
tion, their way of life, the traditions they are trying to preserve.

So we are not getting a fair record into Washington and we need
to make sure we do that because we are overriding very funda-
mental rights granted in our Constitution to citizens of this country
and that should not be. Thank you very much?

The CHAIRMAN. Mr. Pallone?

Mr. PALLONE. I respect the gentlewoman’s opinion but I have to
take issue, both on a theoretical level as well as a practical level,
about what she said, and then I did have a question, Mr. Chair-
man.

On the theoretical level, I have a real problem with the way you
have addressed this because I believe that the issue of sovereignty
predates states, predates local governments. The bottom line is the
Constitution recognizes Indian tribes as sovereign nations and that
really has nothing to do with the status of states or the status of
local governments.

So I have a real problem with our government at the Federal
level providing funding, if you will, to local units of government or
to states to help them make a case against sovereignty once the
BIA has made that decision or that preliminary decision, primarily
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because the issue of sovereignty is a Federal issue. It is not a state
issue. The Federal government should decide essentially on its own
whether or not a tribe is sovereign.

And the problem with most of these cases is that state and local
governments over the years and the Federal Government, as well,
have done their best to try to terminate the rights of American
Indians and to eliminate their sovereignty and for us to sit here
and say that somehow the states or the local government should
have some input or should be able to influence in some way the de-
cision the BIA makes about whether a nation is sovereign and
should be recognized as such I think is wrong and I think essen-
tially violates the Constitution.

Now that is the theoretical problem. The practical problem is
that I think the way the gentlewoman portrays tribes as somehow
wealthy and able to have all this money to make their case is es-
sentially just the opposite. If I could use the Eastern Pequots, and
I do not know whether or not she opposes their recognition, but I
know that when I visited them what I found essentially was a
handful of people who had very little resources and ability to influ-
ence what goes on.

Now for all I know they may have some casino money or some-
body who has promised them money that they can hire but they
had a small land area historically, they have clear indications with
the graves on the site and the fact that they have existed as a tribe
and they are entitled to sovereign and recognition, but they had a
very difficult time over the 20 or 30 years when they have been try-
ing to get their recognition in getting the resources and being able
to hire people to make the case.

So this idea that the tribes are somehow with all this money and
all this power and all this ability and the local municipalities have
nothing, I think it is just the opposite. I do not think it makes any
sense for us to give money to towns to be able to make that case
because we do not give the money to the tribes to be able to appeal
decisions or make those cases.

So I think that theoretically I do not agree with the gentlewoman
in terms of the state or the local role in this decision. I do not think
there should be one. I think this is a Federal issue.

Second, practically speaking, I think it is just the opposite. Many
of these tribes have a hard time making their case and getting the
money to be able to make the record straight.

I just wanted to ask a question which sort of relates to the prac-
tical aspect. We know that the BIA does not have a lot of resources.
Why is it appropriate for the Department of the Interior to foot the
bill for municipal appeals, which is what I think the gentlelady is
saying in her bill, but not for tribes who appeal unfavorable deci-
sions? Would the gentlewoman who now advocates that the towns
get money to take the appeal, would she have a problem with the
tribes getting money in the same way to make their appeal from
the government?

Ms. JOHNSON. You misunderstand me from the beginning, so let
me back up a little bit.

I certainly am not challenging the concept of sovereignty. I am
saying that in a part of the country where we are recognizing
tribes for the first time in hundreds of years you have to look at
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the facts to see if they meet the criteria. So you want advocates of
recognition and opponents of recognition to be able to get their
facts on the table so the Federal Government can make an honest
decision about whether there is a tribe that meets the criteria to
be recognized.

So I would not object to Indians being given the resources and
the town being given the resources but if you accept public re-
sources, you then would have to not accept additional resources.

My goal is to try to balance this so that when the Federal Gov-
ernment looks at the tribal recognition issue it looks at it with its
experience but it also looks at it with local knowledge of the history
and life of the people because the criteria demands some continuity
of existence. So if you do not have equal resources, you are not get-
ting equal facts.

Now I am not knowledgeable about this process in the West so
much but in the East, it was not an issue until gambling made
such a big hit. Now we have two big casinos, two big recognized
tribes. I am not challenging that. The reason I am challenging the
recognition of the Schaghticokes is because the process has been an
absolute travesty. In my written statement I went through this in
a far more orderly fashion than I did in my summary but for in-
stance, there was a memorandum from staff in the BIA to the deci-
sionmakers about how it did not meet the criteria but if you still
wanted to recognize them, this is how you could do it. They say,
for instance, “The petitioner has little or no direct evidence to dem-
onstrate that criteria 83.7(c), the political influence criteria, has
been met between 1820 and 1840 or between 1892 and 1936,” and
that is a long time. The memorandum also admits that the BIA
precedent holds that the state’s relationship with a group, which
has essentially been a symbolic function, “does not add evidentiary
weight to the group’s claim.”

So you have this proposed decision, then you have the final deci-
sion, and in between you have this memorandum that says they do
not meet the criteria but if you still want to do it, this is how you
do it.

Now to put people’s property rights at risk, to put the viability
of local government services at risk, is simply an outrage in the
face of that kind of a memo. That is why I say you need a morato-
rium because you need to look back at this process. One possible
component of the solution would be in every case to make sure that
the sides have the resources they need to bring forward the infor-
mation. If you did that you would want to ban outside money, I
guess, so everybody had the same.

But you have to recognize that gambling has changed this be-
cause it is big, big money and the take is so large, they do not care
how much money they invest in the recognition process. So they
not only

The CHAIRMAN. The gentleman’s time has expired.

Ms. JOHNSON. You get it.

The CHAIRMAN. Are there further questions of the witness?

Well, thank you, Mrs. Johnson.

Ms. JOHNSON. Thank you for the opportunity. I do appreciate it.

The CHAIRMAN. Thank you for your testimony.
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Ms. JOHNSON. I know our perspective from the Northeast is dif-
ferent but the impact is going to be very, very different. It is all
right if they are tribes that truly meet the criteria but not if they
are tribes that do not. Thank you.

The CHAIRMAN. Thank you.

I would like at this time to call up our second panel consisting
of Glenn Marshall, President of the Mashpee Wampanoag Tribe,
Lance Gumbs, Tribal Trustee of the Shinnecock Indian Nation,
Rosemary Cambra, Chairperson of the Muwekma Ohlone Indian
Tribe, and Wilford “Longhair” Taylor, Tribal Chief of the MOWA
Band of Choctaw Indians. I should note that these witnesses are
members of tribes that are seeking or have sought recognition but
have not yet received it.

The Committee has a practice of swearing in all witnesses, so if
I could ask you to please stand and raise your right hand.

[The witnesses were duly sworn.]

The CHAIRMAN. Thank you very much. Let the record show that
they all answered in the affirmative.

Mr. Marshall, we are going to begin with you. I again remind our
witnesses that your entire written statement will be included in
the record but if you could try and keep your oral testimony to 5
minutes it will help us a great deal to stay on schedule. So Mr.
Marshall, thank you.

STATEMENT OF GLENN MARSHALL, PRESIDENT,
MASHPEE WAMPANOAG TRIBE

Mr. MARSHALL. Thank you, Mr. Chairman, members of the Com-
mittee. I appreciate the opportunity to testify today. My name is
Glenn Marshall and I am the President of the Mashpee
Wampanoags.

Our tribal offices are located on Cape Cod in Massachusetts in
a town that bears our name. Most of our 1,468 members live in
close proximity to our ancestral lands. Our history is rich and
closely intertwined with the history of America. Our local villages
have existed for 5,000 years and we are best known for having
greeted the Pilgrims at that best known spot in Plymouth. Despite
what you might think, we do not regret opening our arms to those
settlers, although I have joked in the past that we loaned the Pil-
grims the moorings to land their boats and we have been paying
for it ever since.

Seriously, we are proud of our participation in that historic event
and our prominent role in American history did not end there. Our
tribe has answered the call to defend America, fighting in every
conflict starting with the fight for independence and the war on
terrorism. The first casualty of the Revolutionary War was Crispus
Attucks, a Mashpee. I am joined today in the audience by my
Chief, Vernon Lopez, who fought at D-Day. I myself am a survivor
of the Surge of Khe Sanh and many incursions into Vietnam.

Mr. Chairman, hundreds of the Mashpees have given their coun-
try their fullest measure of devotion in battle and we have shared
our land and blood and served our nation with distinction and
pride. We have also been good neighbors in our local community.
We maintain the oldest Christian church building on Cape Cod, the
Old Indian Meeting House.
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I have with me here today a book that dates prior to the Com-
monwealth of Massachusetts that tells us we have had a con-
tinuum of presence in the Commonwealth of Massachusetts and
this great country since the beginning of time. I could have brought
an older book that dates to the 1600s—it has our genealogy, it has
our governance of our tribe here—but it was too fragile to travel.
It makes me angry that we are not able to bring these books and
show the members of Congress and the people within the BIA.

Because of that church, we are known as the praying Indians.
We use this facility for special services now only. Most of our serv-
ices are done in Algonquin and in dialect.

It has taken me a long time to understand the workings of the
government. I am sorry that we could not bring more evidence, but
I knew that our time would be short.

We are here for one simple reason. Twenty-nine years ago the
Mashpees asked the Federal Government to confirm in law what
everybody knows to be true, that we are a tribe, and 29 years later
we are still waiting. When we filed our letter stating our intention
to seek Federal recognition in 1975 the BIA’s response was prompt,
stating that Mashpee would be among the first to be considered.
Only 14 others had filed prior to that time. Three years later the
BIA finalized their recognition rules and regulations and we cer-
tainly never expected it would take more than 30 years. We imme-
diately initiated our formal petition and it was not complete until
1990. We spent years trying to navigate through the confusing reg-
ulations, unresponsive bureaucracies of the BIA and further, just
knocking on doors everywhere and getting the same answer. Look-
ing back, it is not surprising that our tribe, with few resources and
even fewer academics, struggled to understand the nuances of the
process.

Since 1996 when our petition went on active, we have watched
it stay dormant. We have watched other tribes who were lower on
the consideration list leapfrog over us and get determinations from
the BIA. We followed the rules and regulations set forth by the
BIA, still with no decision.

Finally, we abandoned that and we took our case to court. We
started well. In 2001 a Federal judge ordered that we would have
a final decision December 21, 2002. The bureau pushed. The Court
of Appeals reversed that decision and directed the court to find a
new and fresh evaluation as to whether the delay had been unrea-
sonable. Our litigation continues and they say that we will not be
recognized or have a decision for seven to 14 more years within the
bureau process.

Mr. Chairman, we have no desire to be in court. We would have
settled this out many, many times over in the last 4 years, since
1996, since 1975.

The system needs to be fixed. There are several ways that we
can do it. I have some ideas. I would love to share them with you.
But the time-consuming, costly litigation helps no one. It absolutely
helps no one. It does not help the tribe. It does not help the com-
munity. It does not help the Commonwealth of Massachusetts and
it certainly does not help the United States of America.

When I look at the Lady of Liberty I see a black eye underneath
the right eye and it says Mashpee Wampanoag for the travesty this
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country has permitted to happen to us. Mr. Chairman, I beg you
for your help and there are situations here that we can fix.

There are only 27 tribes left that filed for recognition prior to
1988. I say that those tribes should be the ones that are looked at
first. Anyone that filed after 1988, let us go through the queue. Let
us make them stand up to their regulations or let us find some out-
side independent folks that can do some of the legwork that they
do, academics. We have some of the most wonderful colleges with
academic archives for colonial history; it would not take long.

Thank you very much, Mr. Chairman.

[The prepared statement of Mr. Marshall follows:]

Statement of Glenn Marshall, President, Mashpee Wampanoag Tribe

Mr. Chairman, members of the committee, I thank you for the opportunity to offer
these remarks today. I am President of the Mashpee Wampanoags, the largest tribe
in the Commonwealth of Massachusetts. Our tribal offices are located on Cape Cod,
Massachusetts, in the town which bears our name. We are a tribe of 1,468 members,
most of whom live in close proximity to our ancestral lands. I present myself today
on their behalf in order to share our story. I hope my remarks will not only narrate
the historical significance of the Mashpee and our record of service to the United
States, but will also demonstrate the compelling factual case for federal recognition.
It is my hope that these remarks help present a more clear picture of our tribe’s
experiences, and, in turn, a clear picture of the reality of the federal recognition
process.

The vision of the Pilgrim forefathers disembarking from the Mayflower at Plym-
outh Rock is the starting point for many people’s idea of significant history in the
New World. More exactly, it is a pivotal point in American history. It started a new
chapter, but it is only a brief moment in a much longer narrative of life on this con-
tinent. That story is one of men and women whom have lived for thousands of years
prior to the arrival of Europeans. Archeologists have discovered evidence to support
the claim that local Mashpee villages have existed for 5,000 years with an unbroken
continuum of habitation to the present. Our extensive history, therefore, is not
predicated on the single instance in which our ancestors greeted the Pilgrims as
they landed upon the shores of America. Rather, this moment enriched the history
of the Mashpee as a community tied to the land on which we have existed for thou-
sands of years. We are proud to have been part of this historically significant event
and many since.

Since that meeting, our history has been shared with the European settlers. How-
ever, our experience has not always lived up to the promise of that first meeting
in Plymouth. In fact, our experience with the Bureau of Indian Affairs has only in-
tensified the lingering taste of past oppression. But our commitment to this, our
great country, has been and remains steadfast. We are proud to be Americans. We
are proud of our country. We have not always been treated with fairness and equal-
ity. But, we know ourselves to be a significant tribe tied to the long history of this
nation, and we remain firm in our faith in its commitment to justice.

The fight for freedom and development of democracy has been a tumultuous one,
often calling for men and women to fight in order to secure liberty. The first cas-
ualty of the Revolutionary War, Crispus Attucks, was a member of the Mashpee.
Another distinguished Mashpee, Massasoit, stands point on the state seal and flag
of the Commonwealth. In fact, the Mashpee have consistently answered the call to
arms, fighting in every American conflict beginning with the fight for independence
from England: 21 in the Spanish American War, 145 in World War I, 5 in the Hai-
tian Insurrection, 6 in the Philippine Insurrection, 80 in World War II (including
44 at D-Day), 61 in the Korean War, 30 during the Cuban blockade, 50 in the Viet-
nam War, 6 at Grenada, 11 in Panama, 13 in Desert Storm and 17 in Afghanistan
and the War on Terror. I am joined today by our Chief, Vernon Lopez, who was
among the Mashpee fighting at D-Day; I, am a survivor of the siege of Khe Sanh,
in Vietnam. Our ties to our community at home compliment our record of service
and sacrifice to the country.

Currently, sixty percent of our tribal members live in close proximity to the town
of Mashpee. We maintain the oldest Christian church building on the Cape, the Old
Indian Meeting House, established in 1673 by John Eliot. Our devotion to the
church has earned us the name “Praying Indians,” and presently we use this facility
for special occasions of worship. Our services are performed in Algonquin, the
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official Wampanoag language. Moreover, we assist other tribes in maintaining their
traditional languages and customs. Meticulous care is given to preserving the nu-
ances of our cultural traditions with hope of enculturation for subsequent genera-
tions. Nevertheless, the lack of a defined tribal land makes preservation of our tra-
ditions and cultural identity very difficult to maintain. Our frustration is intensified
in the light of our progressive social and legislative history in the Commonwealth
of Massachusetts and prior relationship with the federal government.

The significance of Mashpee history in Massachusetts is confirmed in historical
texts dating back hundreds of years. As population swelled in states, the idea of
westward expansion became a reality. The United States government explored the
removal of Indians from eastern states through the endowment of tribal lands in
the west in places such as Oklahoma. The shortsighted and thoughtless nature of
such proposals aside, such a consideration was rejected when considering the reloca-
tion of the Mashpee. A document dating from 1822, A Report to the Secretary of
War of the United States on Indian Affairs, states in regard to Mashpee relocation,

“They are of public utility here as expert whalemen, and manufacturers of
various light articles; have lost their sympathy with their brethren of the
forest; are in possession of many privileges, peculiar to a coast, indented by
the sea; their local attachments are strong; they are tenacious of their
lands; of course the idea of alienating them and removing to a distance,
would be very unpopular. This is evident from the feelings manifested by
those whom I have sounded on the subject; I have no reason therefore, to
believe the scheme would take with them.”1

Then, the rebuff of Mashpee removal was predicated on our strong ties to the land
and sea, as well as our fierce love for the land we have inhabited for so long. Now
we seek to have the federal government recognize the Mashpee and acknowledge
our history in this land, a history recognized in texts such as these. Yet, this is not
the singular piece of supporting evidence in our case for federal recognition.

The town of Mashpee, Massachusetts, was incorporated as a township in 1870 and
common land allotted to Indians and non-Indians. Members of our tribe served in
all leading roles in the town of Mashpee until 1964, serving the town in governance
positions including selectman, as police and firemen, and as municipal officials. Dur-
ing this period, we opened to the public our traditions in hope that others could un-
derstand our culture as we had been forced to understand theirs. In 1920 we began
the first community powwow, inviting citizens to participate in one of our most sa-
cred customs. Over time, Massachusetts embraced our tribe and, most notably, rec-
ognized the Mashpee in statute. In fact, more recently, members of the Massachu-
setts Legislature submitted a joint resolution supporting federal recognition; “Mas-
sachusetts Legislature recommends that the Federal Government follow the Com-
monwealth’s lead by formally recognizing the Mashpee Wampanoag Tribe.”2 And
yet, federally we have been unable to gain recognition.

Currently, our main land base consists of 55 tribally leased acres in the town, lo-
cated near the southwestern end of Cape Cod—a small sliver of the 16,500 acres
originally provided by England’s King George II and reaffirmed by Plymouth Col-
ony. In the past we have struggled to survive on the Cape, and continue to do so
today. As Cape development reshaped our community and the vacation-based econ-
omy boomed, the Mashpee tribal members did not benefit from the growth. One of
the fastest growing communities in the State, population soared to almost 13,000
by 2000. Mashpee land continued to shrink and the challenge of retaining our iden-
tity grew.

We, as Mashpee, struggle every day to teach our Indian culture, while, concur-
rently teaching the mores and history of the United States. We find it hard to re-
solve our history on this land and our dedication to this country with the lack of
recognition by the government we helped shape. Thus, in 1932 we began the federal
recognition process and rejuvenated our efforts in the 1970s. We have pursued our
status in court as well as through the Bureau of Indian Affairs.

The Wampanoags of Mashpee filed a letter of intent with the United States De-
partment of the Interior’s Bureau of Indian Affairs (BIA) in 1975. The BIA’s re-
sponse was prompt, stating the Mashpee were among the first tribes to be consid-
ered for only fourteen others had filed prior to that time. However, at the time the
BIA had not adopted any regulations setting forth official criteria for federal rec-
ognition of tribes.

1Jedidah Morse, A Report to the Secretary of War of the United States on Indian Affairs (New
Haven 1822).

2Joint Resolution Offered by State Representative Matthew C. Patrick, Representative Eric
Turkington, Senator Robert O’Leary and Senator Therese Murray.
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In 1978 the Bureau of Indian Affairs had solidified the criteria for achieving fed-
eral recognition. Although we understood the process was a long one, taking years,
we initiated our formal petition. This process was not complete in full until 1990.

In 1990, after years of research, the Mashpee submitted its formal application,
compiled without the aide of scholars due to our lack of resources. Our lack of schol-
arly or professional consulting in our application resulted in the BIA reply that
there existed obvious deficiencies in our argument that the Wampanoag functioned
as a tribal entity throughout the twentieth century. Consequently, under the leader-
ship of Harvard-educated Tribal President, Russell Peters, we went back to work.
In 1996 we resubmitted our application, supported by hundreds of pages of docu-
mentation and several boxes of vital records. Through the aid of lawyers, archaeolo-
gists, genealogists and researchers we meticulously documented our history in the
Commonwealth. Less than a month after our second submission, the agency deemed
the petition “ready for active consideration.”

Our petition has been ready for active consideration for seven years—since 1996.
In that time, other tribes’ petitions have jumped our own for consideration. For ex-
ample, the Muwekma, a tribe which was not on the ready list for consideration until
1998, has already received a ruling. The Department has also entered into settle-
ments placing groups, including the Schaghticoke and Golden Hill Tribes, on expe-
dited schedules for consideration. Moreover, the Department has jumped tribes such
as the Pawcatuck Eastern Pequots and the Match-E-Be-Nash-She-Wish Band of
Potawatomi Indians of Michigan ahead in order to consider their petition in tandem
with similarly situated tribes. In contrast, the Mashpee continue to await a decision
to move forward on our petition.

We have followed the rules and regulations put forth by the BIA and it’s prede-
cessor, the War Department. Despite our best efforts to comply, we remain without
any sense of when we can expect completion of our petition or whether the BIA will
meet its obligations under the established procedures. Thus, we felt we had no
choice but to proceed through the courts. We are presently seeking a court order
to force the BIA to process our petition in a timely manner. We believe that we can
establish that the delay in processing our petition has been egregiously unreason-
able particularly in light of the other tribes whose petitions have been considered
before our own.

In 2001, the U.S. District Court for the District of Columbia found the BIA had
unreasonably delayed action on the Mashpee petition, and ordered the BIA to make
a final finding on the petition by December 21, 2002. The District Court decision
was appealed by the BIA to the U.S. Court of Appeals for the D.C. Circuit. In 2003,
the Court of Appeals remanded the case back to the District Court “for a full and
fresh evaluation of whether the delay Mashpee is encountering should be deemed
“unreasonable.” Thus, the case is now pending once again before the District Court.

The Mashpee fully expect to be successful in demonstrating that the BIA has un-
reasonably delayed action on the Mashpee petition. The petition has been lan-
guishing at the BIA for seven years. Unless the Court or Congress intervenes, the
Mashpee are likely to be waiting seven to fourteen more years before receiving a
decision. After considering the facts surrounding the Department’s history of delay,
its past actions, as well as the fundamental rights and privileges at stake in the
tribal recognition process, we believe the District Court will again find that this
delay—with no end in sight—is egregious and must be remedied.

Tribes which have won court decisions forcing the BIA to review their file have
received negative rulings. My worry, as Tribal President, is that the Mashpee will
be reprimanded in the form of a negative ruling. Seventeen tribes, winning a legally
forced review, have all been denied federal recognition since 1980. Six of those had
lower placement on the list for consideration. Five of the denied tribes sought litiga-
tion to no avail. Only the Schaghticoke of Connecticut won their suit and received
favorable consideration.

It is our contention that the Department is adversarial at best. It is difficult for
tribes to prove their case for recognition and, furthermore, there exists no readily
available clarification of the rules and regulations to improve the process. The BIA
only respond when something is wrong, rather than explaining their interpretation
of the facts and application of the criteria.

It is not only possible for the consideration process to be improved, but also nec-
essary. Experts have told us that the entire backlog of petitions could be completed
in 2 years if the Bureau worked efficiently and with a view toward achieving equi-
table resolution of the various pending applications. The Mashpee application could
be done in a few months given our long history of recognition by the Commonwealth
of Massachusetts, substantial shared history with a tribe recognized by the Bureau,
and other factors. Yet, the Bureau proceeds, year after year, with no enforced stand-
ards, no clear procedures, no commitment to completion and no effort to secure
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resources to get the job done either internally or through a limited contractual pro-
gram utilizing the top experts from across the country.

With the aid of scholars and the use of historical archives the time frame could
be truncated considerably. Schools such as Rutgers, University of Virginia and Uni-
versity of Pennsylvania, with well-established and respected leaders in the field of
Native studies, could review the applications of a number of tribes if each were as-
signed just two per year.

The lack of communication on behalf of the Bureau of Indian Affairs has been not
only frustrating, but also insulting. We feel we have pursued our federal recognition
through the proper channels and deserve due process of our claim. We have ob-
served the Bureau’s lack of ability to adhere to its rules and regulations; yet, the
tribes seeking recognition are made to adhere to said regulations. Capriciously, the
BIA has moved forward on the claims of tribes which had submitted their applica-
tions significantly after the Mashpee with little or no explanation.

Mr. Chairman, members of the committee, the denial of resolution on our petition
carries real consequences for the members of my tribe. We are denied access to
health care and many of the other federal benefits that recognition conveys. As a
result, like many other native people, we suffer from diseases such as diabetes at
levels substantially higher than most populations. More importantly, failure to com-
plete our petition denies Mashpee tribal members the pride that only recognition
of our tribe and its contributions to this country will convey.

Given our record of service to this country, the Mashpee people have earned and
deserve better treatment. We have shared our land, shed our blood, and have grown
together as part of this nation. Still, we struggle every day to live on the land that
has always been our home. We struggle to preserve a history and language that is
critical to the telling of the story of America. And, yet, we remain committed to the
dream dthat we have so long been denied, and seek only that to which we are justly
entitled.

As a representative of these hardworking, dedicated and proud Mashpee tribal
members I respectfully submit these thoughts for your consideration. I would wel-
come the opportunity to discuss our tribe and our case for federal recognition fur-
ther or furnish any requests for more information. I thank you for your time and
consideration.

The CHAIRMAN. Thank you.
Mr. Gumbs?

STATEMENT OF LANCE GUMBS, TRIBAL TRUSTEE,
SHINNECOCK INDIAN TRIBE

Mr. GuMBS. Mr. Chairman, Ranking Member Rahall, and mem-
bers of the Resources Committee, thank you for inviting me to tes-
tify on this critical issue here today.

Today is the first time that a member of the Shinnecock Indian
Nation has testified before Congress since the year 1900. In 1976
we were one of the first four tribes to file an application for Federal
recognition. That was 25 years ago. Our recognition effort was
stalled in part because we could not afford the high cost of com-
pleting our application. We were finally placed on the ready for ac-
tive consideration list by the BIA on September 9, 2003. A month
later we were informed that the Shinnecock petition is now 12th
on the current list and according to BIA, “Without additional re-
sources it may take the OFA up to 15 years to decide all completed
applications.” Thus, without a change to the current process, the
Shinnecocks will have languished in an unrecognized status for al-
most half-a-century.

The Shinnecock Indian Nation is one of the oldest continuously
self-governing tribes in the country and was one of the first to have
contact with the European settlers who sailed into Peconic Bay in
1640. From that time on, early settlers have deceived our ancestor
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and illegally began taking our lands, which we repeatedly tried to
prevent.

We continued our practice of self-governance until 1792 when
New York State enacted a law entitled “An Act for the Benefit of
the Shinnecock Tribe of Indians Residing in Suffolk County.” This
Act took away our traditional self-governance and established a
trustee form of government. Our tribal election process has been
recorded each April by the clerk of the town of Southampton from
1792 to the present.

Thus, it is well documented that the Shinnecock Indian Nation
has had a continuous existence and contact with colonialists dating
to the 1600s and formal relations with New York State since its
creation. This history was reaffirmed in 1974 when the New York
State Legislature called on Congress to grant our tribe Federal rec-
ognition.

In addition, a 1987 letter from the Secretary of the State of New
York to trustees stated, “The Shinnecock tribe is one of the historic
tribes of Long Island which still has tribal existence and occupies
fee simple land generally within its aboriginal territory and it is
clear that the Federal government deals with the Shinnecocks as
an Indian tribe.”

You should also know that legal experts in the Federal recogni-
tion process from the Native American Rights Fund have stated
that our application is one of the strongest documented petitions
ever submitted to the OFA.

As you know, the GAO stated in November 2001, “The regulatory
process is not equipped to respond in a timely manner; nor does the
process impose effective time lines that create a sense of urgency.”
The GAO also noted that it takes the BIA an average of 15 years
to resolve a petition in a system that was originally designed to
take 2 years.

In response to the GAO report, then Assistant Secretary of
Indian Affairs McCaleb testified before Congress in February 2002
that staff research positions remain vacant. That is completely un-
acceptable.

It seems each time Congress looks into this matter there is a
flurry of activity at BIA but ultimately little is done and nothing
changes. I hope this time this will be different.

What systems could be put in place to provide for additional
funding and manpower to establish a reasonable time line for ap-
plication decisions? For example, I am aware there is presently an
expedited procedure to disapprove a petition. Why not develop a
process that would expedite the approval of a petition if certain cri-
teria are met, such as being continuously recognized by a state, as
is the case with my tribe in New York State?

In addition, we oppose H.R. 3838 and I am appalled that the
Federal government would contemplate using tax dollars to poten-
tially oppose tribal recognition or related issues. No Federal funds
have been made available to assist us or any tribe on recognition,
yet some in Congress want to fund local governments to oppose us.
This seems another unfair tactic to me.

In conclusion, please remember that we are among the first peo-
ple of what is now New York State. Our roots have been traced
back thousands of years and we have endured countless hardships
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since that time. Our lands have been illegally taken and we have
been forced to walk in two worlds as we fight assimilation and
struggle to maintain our ancestral heritage.

At present we number 1,320 tribal members, of which 650 reside
on or about 800 livable acres of our original lands. In many ways
the injustices that we and our fellow indigenous people have en-
dured for centuries continue today under this broken Federal rec-
ognition process. I am here today as a descendent of a proud and
ancient people and as an elected leader who has a sacred responsi-
bility to my nation and the unborn seventh generation. I would re-
spectfully request that you do all in your power to fix this Federal
recognition process and to correct the past indignities and to pro-
vide for our future for all time. Thank you.

[The prepared statement of Mr. Gumbs follows:]

Statement of Lance A. Gumbs, Tribal Trustee, Shinnecock Indian Nation

Mr. Chairman, Ranking Member Rahall and Members of the Resources Com-
mittee, thank you for holding this oversight hearing on Tribal Recognition and for
inviting me to testify on behalf of the Shinnecock Indian Nation on this critical
issue.

The committee will hear testimony today from other tribes who have struggled
for many years with the bureaucratic morass known as the federal recognition proc-
ess. Many of these tribes have waited decades while their application has lan-
guished at what is now the Office of Federal Acknowledgment or, “OFA.”

Today is the first time that a member of the Shinnecock Indian Nation has testi-
fied before Congress since 1900. In 1978, we were one of the first four tribes to file
an application for federal recognition—the completion of which was delayed for
many years due to the cost involved. Twenty five years later, we were finally placed
on the “Ready for Active Consideration” list by letter from the BIA dated September
9, 2003.

Then in an October 2003 letter, we were informed that the Shinnecock Petition
is now 12th on the current list and, according to BIA, “without additional resources,
it may take the OFA up to 15 years to decide all completed applications.” Amaz-
ingly, it may take another 15 to 20 years before a final determination is made!
Thus, without a change to the current OFA process, the Shinnecock will have lan-
guished in an unrecognized status for more than half a century—a time in which
several generations have passed on—and it appears that the present and future
generations will also have to wait before we, the original inhabitants of Eastern
Long Island, receive acknowledgment from the federal government.

My nation, the Shinnecock Indian Nation, is one of the oldest, continuously self-
governing tribes in the country and was one of the first to have contact with the
European settlers when eight men, one woman and a child newly arrived from
Lynn, Massachusetts, sailed into Peconic Bay in 1640. From there my Shinnecock
ancestors led the group southward to what became the town of Southampton.

In 1640, early settlers deceived the inhabitants of the area and illegally began
systematically taking our land, which we repeatedly tried in vain to prevent.

We continued our practice of self-governance until February 24, 1792, when the
State of New York enacted a law titled “An Act for the benefit of the Shinnecock
Tribe of Indians, residing in Suffolk County.” This Act took away our form of self-
governance and established a trusteeship form of government in which the minutes
of our tribe and the elections of our trustees have been recorded each April by the
Town of Southampton Clerk from 1792 to the present. During this time, the State
of New York has attempted to illegally regulate our sovereignty by enacting numer-
ous constitutional amendments, statutes, rules and regulations.

Thus, it is well-documented that we, the Shinnecock Indian Nation, have had a
formal relationship with colonists dating to the 1600s and subsequently with the
State of New York, which predates contact Western Tribes have had with the fed-
eral government by over 200 years. This history was reaffirmed in 1974 when the
State Legislature of New York unanimously adopted a resolution calling on Con-
gress to grant our tribe federal recognition. In addition, a 1987 letter from the Asso-
ciate Counsel of the Secretary of State of New York to trustees on a zoning issue
stated that “the Shinnecock Tribe is one of the historic tribes of Long Island which
still has tribal existence and occupies fee simple land generally within its aboriginal
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territory...(and)...it is clear that the federal government deals with the Shinnecocks
as an Indian Tribe.”

Therefore, records show that we have had a continuous existence and relationship
with colonial settlers and later governments for more than 400 years and formal re-
lations with the State of New York for more than 200 years. Yet, because of a lack
of resources and commitment by the government agency responsible for tribal rec-
ognition, our application will likely collect dust for at least two more decades before
we are granted the recognition by the federal government that we rightly deserve.

You should also know that legal experts in the federal recognition process from
the Native American Rights Fund, which have supported petitions for numerous
tribes, have stated that our application is one of the strongest documented petitions
ever submitted to the OFA.

As you know, the GAO issued a report in November 2001 stating that the “basis
for the BIA’s...recognition decisions (are) not always clear “as to what level of evi-
dence is sufficient to demonstrate a tribe’s continuous existence over time;” that the
“regulatory process is not equipped to respond in a timely manner;” nor does the
process “impose effective time lines that create a sense of urgency.” The GAO also
recognized that it takes on average 15 years to resolve petitions in a system that
was originally designed to take 2 years!

In response to the GAO report, then Assistant Secretary of Indian Affairs Neal
A. McCaleb testified before the House Government and Reform Oversight Com-
mittee in February 2002 that then-BAR staff research positions remain unfilled.
From our perspective, this is unacceptable.

I am certain that you will hear testimony later today that OFA and BIA are tak-
ing steps internally to address the GAO’s and Congress’s concerns. While these ef-
forts are laudable, it seems a lot of noise and a flurry of activity occurs each time
Congress looks into this matter and ultimately, little is done and nothing changes.
I hope this time will be different. No matter what, it would appear that tribes cur-
rently “in the pipeline” will continue to wait—without recourse—for their federal
status for years to come.

I would ask what mechanism exists or can be put in place to provide for addi-
tional funding and personnel resources in order to establish a reasonable time line
for application decisions? For example, I am aware that there is presently an expe-
dited procedure to disapprove a petition. Why not develop a similar process to pro-
vide for expedited approval of a petition if certain criterion, such as being continu-
ously recognized by the state—as is the case with my tribe and the State of New
York—are met?

In addition, we oppose H.R. 3838, legislation introduced by Members from Con-
necticut to provide federal grants of up to $500,000 to offset costs to local govern-
ments facing acknowledgment, land trust or land claim issues. I am appalled that
the federal government would contemplate using taxpayer dollars to potentially op-
pose tribal recognition or related issues. In fact, our recognition effort was stalled
in part for the past twenty-five years because we could not afford the costs associ-
ated with completing our application. No federal funds have been made available
to assist us, or any other tribe, with this costly and burdensome process, yet some
in Congress want to fund local governments to oppose us? It would seem to me that
there is a basic underlying issue of fairness here.

In conclusion, please remember that we are among the “First People” of what now
is New York State. Our roots have been traced back thousands of years and even
though the survival of that original colony can be credited to my people, we have
endured countless indignities since that time. Our lands have been illegally taken
and we have been forced to walk in two worlds as we fight assimilation and struggle
to maintain our ancestral heritage. At present, we number 1,320 tribal members,
of which 650 or so reside on about 800 acres of our original lands.

In many ways, the indignities that we and our fellow indigenous people have en-
dured for centuries continue today under this broken federal recognition process. I
am here today as the descendant of a proud and ancient people and also as an elect-
ed tribal leader who has a sacred responsibility to my people and the unborn “sev-
enth generation”.

I would respectfully request that you do all that is in your power to help the first
people of this land and our Nation by fixing the federal recognition process, not only
to correct past injustices but to provide for our future, both tomorrow and for all
time.

Thank you.

The CHAIRMAN. Thank you.
Ms. Cambra.



24

STATEMENT OF ROSEMARY CAMBRA, CHAIRPERSON,
MUWEKMA OHLONE INDIAN TRIBE, SAN FRANCISCO BAY
AREA, CALIFORNIA

Ms. CAMBRA. Good morning, Mr. Chairman and members of the
Oversight Hearing Committee. My name is Rosemary Cambra and
I am the Chairwoman for the Muwekma Tribe of San Francisco
Bay region. I also Co-Chair the Recognition Task Force for the Na-
tional Congress of American Indians. I have also worked on the
Recognition Task Force for the congressionally created Advisory
Council on California Indian Policy between 1994 through 1998.

The National Congress of American Indians (NCAI) allowed a
created working group in the year 2000 and became an official Na-
tional Congress of American Indian task force in the year 2001.
Two Co-Chairs, the honorable Ken Hansen, who comes from a rec-
ognized tribe, and myself, Rosemary Cambra, from an unrecognized
tribe. We are 100 percent supported by President Sue Maston and
the honorable Tex Hall.

The NCAI task force has developed several goals and objectives
that I want to share with you today. One is to support and develop
reform measures either through legislation or regulatory reform or
court intervention to ensure a timely, a fair and efficient recogni-
tion process, to demand full and meaningful consultation with both
recognized and nonfederally recognized tribes in any proposed re-
form measures prior to the enactment.

The task force has heard testimony from many tribal groups ex-
pressing their frustration over the near insurmountable costs, in
the millions, necessary to complete the BAR process, the enormous
amount of time waiting in bureaucratic limbo, the nonresponsive-
ness by the negative attitudes of the BAR staff, and the obstacles
and the regulations posed relative to the unique historical cir-
cumstances surrounding particular petitioning tribal groups.

The National Congress of American Indians is trying to help for-
mulate suitable alternatives and take the recognition process out
of the BIA and supports the creation of a commission, as specified
in Senator Campbell’s bill, S. 611. Other alternatives include legis-
lation for those tribes that have demonstrated that they are pre-
viously recognized and who were never terminated by any Act of
Congress, as is the case in the restoration of the Tlingit and Haida
Tribes of Alaska in 1944—see H.R. 4180—or through Federal court
systems.

The Advisory Council on Indian Policy of California was created
through a passage of H.R. 2144 and was signed into law by Presi-
dent Bush in October of 1992. The ACCIP finalized their findings
in a series of reports and submitted them in 1988, as mandated by
Congress. In those ACCIP reports it was estimated that 80,000
California Indians, many of whom have BIA numbers, currently
have no legal standing because their tribes, although never for-
mally terminated by Congress, no longer appear on the list of fed-
erally acknowledged tribes. See H.R. 4180. Presently these tribal
groups are no longer federally acknowledged by the Secretary of In-
terior due to the dereliction of duty, neglect, and gross mismanage-
ment by the BIA.

Since the revisions of the acknowledgment regulations, 25 C.F.R.,
Part 83, in 1994, at least two of these California tribal groups, the
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Muwekma Tribe and the Tsnungwe Council, have obtained formal
determinations of previous unambiguous Federal recognition from
the Office of Federal Acknowledgment.

In 1998, the ACCIP made the following statement with regard to
several of the previously recognized tribes in California. “The
Dorrington report provides evidence of previous Federal acknowl-
edgment for modern-day petitioners who can establish their connec-
tion to historical bands identified therein. Clearly, the BIA recog-
nized its trust obligations to these bands when it undertook, pursu-
ant to the authority of the Homeless California Indian Acts and the
Allotment Act, to determine their living conditions and their need
for land. The fact that some were provided with land and others
were not did not diminish that trust.”

“Among those California Indian groups that have petitioned for
Federal acknowledgment there are several who can trace their ori-
gins to one or more bands identified in the Dorrington report. The
Muwekma Tribe is one whose connections to the Verona Band has
been recently confirmed in a letter from BAR.”

In that final report eight other tribes were also identified. These
tribes are the Dunlap Band of Mono Indians, the Kern Valley
Indian Community, the Tinoqui-Chalola Council, the American
Indian Council of Mariposa County, the YOKo, the Shasta Nation,
the Hayfork Band of Nor El-Muk Wintu Indians and the Tsnungwe
Council.

In the year 2000 Congressman George Miller formulated the
California Tribal Status Clarification Act. As a potential follow-up
to the ACCIP recommendations, in Title II of that proposed Act the
following tribal groups were included for restorations as previously
recognized tribes: the Lower Lake Koi, the Muwekma Tribe, the
Tsnungwe Council, the Dunlap Band of Mono Indians. That bill
never got out of Committee.

The Muwekma Tribe was recognized under a series of Acts en-
acted by Congress beginning in the year 1906 to secure home sites
for the landless Indians of California. Our tribe was identified in
a special Indian census and we came known as the Verona Band
of Alameda County. Our tribe fell under the jurisdiction of the
Reno and later Sacramento agencies and through the dereliction of
duty by Superintendent Dorrington, no land was ever purchased
for our people.

Our men and women have served in the United States armed
forces from World War I to the present conflict in Iraq. Our men
are buried in the Golden Gate National Cemetery.

In March of 1989 the Muwekma Tribal Council submitted a let-
ter of intent to petition, number 111, the Federal government for
acknowledgment. The following month, on April 25, 1989, our trib-
al council received a response from the BIA Tribal Government
Services acknowledging the receipt of our letter. In that letter the
Acting Chief of Tribal Services informed our council that “Because
of the significance and permanence of acknowledgment as a tribe,
the process of evaluation is a lengthy and thorough one.”

Mr. Chairman, I want to point out the word permanence. If I am
not mistaken, permanence means something intended to last in-
definitely, without change. When the Muwekma had obtained its
determination of “previous unambiguous Federal recognition” in
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1996, my tribal council had the audacity to ask the BIA the fol-
lowing question. Now if we are previously recognized, a recognized
tribe, and have never been terminated by Congress, how then did
we lose our status? The BIA could not and would not answer that
question until we went to court.

In 1998, Muwekma was placed on ready status and we realized
we were the only tribe with previous recognition. By our account-
ing, it would have taken approximately 20 more years before the
BIA would look at our petition.

The tribe decided to sue the DOI and in 1999 submitted a com-
plaint before the U.S. District Court in D.C., the result of which
was the court found the BIA in violation of the Administrative Pro-
cedures Act and Justice Urbina stated that 2 years was too long
to wait. This action challenged the BIA’s control over this process
and we have had to pay for this dearly. The overall Federal ac-
knowledgment process, including the research for the petition, the
trips to Washington, D.C., the lawsuit, has cost my tribe millions.

On September 9, 2002, the BAR denied extending the acknowl-
edgment to my tribe, even though we had submitted evidence for
each decade under each criteria. Although the BIA was predisposed
to reject our petition, they never once refuted any evidence we sub-
mitted. They also failed, as promised in their response to Justice
Urbina in our lawsuit, to explain how the tribe lost its acknowledg-
ment status. We also discovered that they never referenced 87.6(d),
reasonable likelihood of the facts when reviewing our petition.

The BIA did, however, conclude

The CHAIRMAN. Ma’am, I am going to have to ask you to wrap
it up on your oral testimony. We do have your entire written testi-
mony that will be included in the record. I have tried to be lenient
with the time but if I could ask you to wrap it up.

Ms. CAMBRA. Yes. I would just like to conclude that 100 percent
of our living members today descend from a historical tribe. It has
never been terminated and I am pleading from you today and the
Committee members to grant my tribe justice, not to deny us jus-
tice but to grant us justice by proposing legislation to reaffirm my
tribe. Thank you.

[The prepared statement of Ms. Cambra follows:]

Statement of Rosemary Cambra, Chairwoman, Muwekma Ohlone Tribe

Good Morning Mr. Chairman and Members of the Oversight Hearing:

Mr. Chairman, my name is Rosemary Cambra and I carry several badges of honor
in Indian Country. I am the elected Chairwoman of the Muwekma Ohlone Tribe of
the San Francisco Bay region since 1984 and I am the Co-Chair of the Recognition
Task Force for the National Congress of American Indians (NCAI). I also had the
good fortune to work on the Recognition Task Force for the Congressionally created
Advisory Council on California Indian Policy between 1994 and 1998.

As you can tell by my commitment, Mr. Chairman, I am a person deeply con-
cerned about the justice issues not only confronting my tribe, but the plethora of
issues confronting the many disenfranchised historic tribes throughout this country
that were either previously recognized or whom fell through the administrative
crﬁcks, thereby rending both groups as Unacknowledged by the Secretary of Interior
today.

Today, I want to speak on four points. The first is my involvement as Co-Chair
of the Recognition Task Force for NCAIL. The second reports upon the implications
of ACCIP reports submitted to the Congress in 1998. The third address to long,
painful and costly efforts that my Tribe has been engaged in both prior to and dur-
ing the Recognition Process and the adverse ramifications for my people. And lastly,
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I want to discuss about the conflict of interest and violations under the Administra-
tive Procedures Act by both BAR staff and DOI Legal Council.

NCAI Recognition Task Force

Since 2001, I have had the honor to serve as Co-Chair on the NCAI Recognition
Task Force. My fellow Co-Chair is The Honorable Mr. Ken Hansen, Chairman of
the Samish Tribe from the State of Washington, which suffered for over 20 years
in the BAR Process. Together, Mr. Hansen and myself, along with a cadre of de-
voted Native Americans and non-Native professionals are working towards the de-
velopment of a meaningful alternative to the arduous, disheartening, painful and
obviously untenable Federal Recognition process as currently executed by the Office
of Federal Acknowledgment (previously called the BAR).

During the course of these past several years the NCAI Task Force has heard the
testimonies from many tribal groups expressing their frustration over the near in-
surmountable costs (in the millions) necessary to complete the BAR process, the
enormous amount of time waiting in bureaucratic limbo, the nonresponsiveness by
and negative attitudes of OFA/BAR staff, and the obstacles that the regulations
pose relative to the unique historical circumstances surrounding that particular pe-
titioning tribal group.

As a result of this effort, the NCAI is trying to help formulate suitable alter-
natives that takes the Recognition Process out of the BIA/OFA and supports the cre-
ation of a commission as expressed in the many bills considered since 1989 and
specified in Senator Campbell’s Bill S.B. 611. Other alternatives includes legislation
for those tribes that have demonstrated that they were previously recognized and
whom were never terminated by any Act of the Congress as in the case of the res-
toration of the Tlingit and Haida Tribes of Alaska in 1994 (see H.R. 4180) or
through the Federal Court system.

As a result of the above, these issues hearken back to what Bud Shapard, the re-
tired Bureau Chief of the Branch of Acknowledgment and Research had stated in
his testimony before the Congress with regards to the then-proposed H.R. 3430 bill.
Shapard stated that:

”...After fourteen years of trying to make the regulations which I drafted
in 1978 work, I must conclude that they are fatally flawed and unworkable.
They take too long to produce results. They are administratively too com-
plicated. The decisions are subjective and are not necessarily accurate. The
criteria are limited in scope and are not applicable to many of the peti-
tioning groups which are in fact, viable Indian tribes; and

...To continue to operate under the present regulations or any legislative
approximation will not resolve the question of unrecognized Indian tribes
in this country.

The present regulations cannot be revised, fixed, patched, dabbled with, re-
defined, clarified or administered differently to make them work. Additional
money, staff, computer hardware, or contracts with outside organizations
will not solve the problem. The problem lies within the regulations.

In short, the regulations should be scrapped in their entirety and replaced
with a simpler, less burdensome, and more objective solution. They should
be administered by an independent agency—

The essential element, the bottom line key to any solution to the question
of serving unrecognized Indian tribes falls directly on the Congress. If there
is to be any sort of permanent answer, Congress must spell out in unmis-
tal;)able terms who the United States will serve as Indians and Indian
tribes.”

These words from former Branch Chief Shapard still ring today as they did 14
years ago and even with his testimony, little has changed in the Recognition proc-
ess. Bills have been threatened to be introduced by concerned Congressional rep-
resentatives to remove the process from the BIA, however, the burden on the tribes
have not been alleviated, but instead have become increasingly more difficult and
politicized.

Advisory Council on California Indian Policy (ACCIP)

As you know, the Advisory Council on California Indian Policy was created
through the passage of H.R. 2144 and was signed into law by President Bush in
October 1992. Under President Clinton, the ACCIP’s council was in place by 1994,
and having authorization to spend public moneys, the ACCIP held hearings around
the state addressing the critical issues confronting the California Indians. The
ACCIP finalized their findings in a series of reports, and submitted them in 1998,
as mandated by the Congress. It has now been over five years since those reports
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were issued to the Congress and since then, the Congress appears to be totally mute
on any response in addressing those critical issues confronting California tribal

groups.

In those ACCIP reports, it was estimated that approximately 80,000 California
Indians (many of whom have BIA numbers) currently have no legal standing be-
cause their tribes, although never formally “Terminated” by the Congress, no longer
appear on the List of Federally Acknowledged Tribes (see H.R. 4180). Presently,
these historic tribal groups are no longer Federally Acknowledged by the Secretary
of Interior due to dereliction of duty, neglect and gross mismanagement by the BIA.
Since the revisions of the Acknowledgment regulations (25 CFR Part 83) in 1994,
at least two of these California tribal groups, the Muwekma Ohlone Tribe and
Tsnungwe Council, have obtained formal determinations of “previous unambiguous
Federal recognition” from the Office of Federal Acknowledgment (OFA). In fact,
since 1996 no other tribe has been issued such a determination, and, in fact, the
OFA has decided to eliminate such determinations under the end of the review proc-
ess. Previous Recognition was written into the revised regulations to supposedly
lessen the burden of a tribe. With the elimination of previous recognition during the
Technical Assistance phase, the OFA has ensured that tribes will indeed be once
again burdened with their research.

In 1998, the ACCIP made the following statement with regards to several of the
previously recognized tribes in California:

“The Dorrington report provides evidence of previous federal acknowledg-
ment for modern-day petitioners who can establish their connection to the
historic bands identified therein. Clearly, the BIA “recognized” its trust ob-
ligations to these Indian bands when it undertook—pursuant to the author-
ity of the Homeless California Indian Acts and the Allotment Act “to deter-
mine their living conditions and their need for land. The fact that some
were provided with land and others were not did not diminish that trust.

“Among those California Indian groups that have petitioned for federal ac-
knowledgment, there are several who can trace their origins to one or more
of the bands identified in the Dorrington report. The Muwekma Tribe is one
whose connection to the Verona Band has been recently confirmed in a let-
ter from the BAR....”

In that final report, eight other tribes were also identified: These tribes are the
Dunlap Band of Mono Indians, Kern Valley Indian Community, Tinoqui-Chalola
Council, American Indian Council of Mariposa County, Yokayo, Shasta Nation,
Hayfork Band of Nor El-Muk Wintu Indians and Tsnungwe Council. In 2000, Con-
gressman George Miller formulated the California Tribal Status Clarification Act.
As a potential follow up to the ACCIP recommendations, in Title II of that proposed
Act the following tribal groups were included for restorations as previously recog-
nized t